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SUMVARY

Under the Administrative Procedures Act (the Act) within the Governnment Code,
this bill makes various changes to the | aws governing regul atory procedures,

i ncluding requiring each agency issuing regulations to establish a Small Business
Advi sory Council.

EFFECTI VE DATE

This bill would be effective January 1, 2001.

LEG SLATI VE H STORY

AB 1822 (Frusetta - 2000) al so would nmake various changes to the | aws governing
regul atory procedures.

SPECI FI C FI NDI NGS

Current state law allows a state agency to adopt, anmend or repeal regulations
(every rule, regulation, order or standard of general application), and provides
a procedure by which the agency may adopt, amend or repeal the regulation
including O fice of Adm nistrative Law (OAL) review

Current state law requires a state agency to draft a regulation in plain,

strai ghtforward | anguage, avoiding technical terms, and using a coherent, easily
readable style. |If the regulation affects small business, the agency is
generally required to draft it in "plain English" that can be interpreted by a
person who has no nore than an eighth grade |evel of proficiency in English. A
noncontrolling, plain English summary of a regulation is allowed if the
regulation is so technical in nature that it cannot be drafted in plain English.

Current state law requires a state agency to assess whether and to what extent a
proposed regul atory action would affect the creation or elimnation of jobs or
busi nesses and the expansi on of businesses currently doi ng business within the
state. The information required fromstate agencies may cone from existing state
publi cati ons.

Current state tax law requires that, in areas where federal |law and state |aw are
the sanme, federal incone tax regulations shall be applied to the extent they do
not conflict with state law or state regul ations.
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Current state law requires within the Trade and Conmerce Agency that the
California Small Business Advocate be established, appointed by and serving at
the pleasure of the Governor. The Governnent Code sections provide definitions,
and the duties and functions of the Advocate. It requires state agencies to
provide the Advocate reports, docunments and other information deened necessary by
t he Advocate.

This bill woul d:

O require each state agency secretary or director issuing regulations affecting
smal | businesses to appoint a Small Business Advisory Council. The counci
must advi se the agency on issues affecting small businesses, including the
i npact of proposed regul ations.

L require a state agency to:

1) accept responses from affected businesses and i ndustry by facsimle and
electronic mail;

2) designate a contact person who is know edgeabl e about the regul ati ons and
their applicability and able to respond to questions and coments directly,
wi thout referring the affected party to another point of contact;

3) designate a backup contact person with the same qualifications as the
contact person; and

4) post on its website (if available) the notice of proposed action, initial
statenent of reasons for the proposed regulatory action, text of proposed
regul ati on, economc and fiscal inpact statenents, final statenent of
reasons, a dated notice of intent if the agency wi shes to discontinue the
proposed action, any OAL decisions, the date the regulation is filed with
the Secretary of State, the effective date of the regulation, and a
statenent that a business or person submtting a conment has the right to
request a copy of the final statenent of reasons.

L require a state agency to separately identify and respond to any comments nade
by the Trade and Commerce Agency, the failure of which will be grounds for
del ayi ng the approval of the regulatory action

L require a state agency that is discontinuing a proposed regulatory action to
notify QAL of its intent to discontinue and require OAL to post on its website
t he discontinued regulatory action and the reasons for that discontinuance.

O clarify that all references to "days" nean "business" days.

O require QAL to establish an identification nunbering systemfor each
regul ati on, proposed regul ati on, proposed anendnment or repeal of a regulation
sufficient for a nmenber of the public to identify and track the action with the
QAL and state agency proposing the action
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O authorize OAL, on its own authority and without a request fromthe state
agency, to decline to publish a notice of proposed action if the action is
maki ng a change in the regulation that OAL deens is a change w thout a
regul atory effect (i.e., a "Section 100" change).

0 authorize QAL to extend the public conment period if the QAL determ nes that
the agency has failed to pronptly respond to inquiries to such an extent that a
meani ngf ul opportunity to comment has been denied to the public.

O authorize QAL to extend the public conment period for up to 90 additiona
busi ness days due to the conplexity of the regul ations.

O require QAL to establish procedures requiring state agencies to draft al
regulations in plain English, as described and enforced by the OAL.

O require OAL weekly to post on its website the California Regulatory Notice
Regi ster.

0 authorize OAL to extend the period of time that an energency regul ation renains
in effect or to extend the public comment period in specified circunstances.

This bill also establishes the Director of the Ofice of Small Busi ness Advocate,
appoi nted by the Governor. This bill would Iist the Director’s duties and
functions, and require each state agency to furnish whatever reports, docunents,
and information that the Director deens necessary.

This bill also nakes a nunber of technical changes to the | aws governing
regul atory procedures.

| npl enent ati on Consi derati ons

While this bill requires each state agency secretary or director issuing
regul ati ons affecting small businesses to appoint a Small Busi ness Advisory
Council, it does not specify guidelines for the nmakeup of the counci

itself, consideration of advice provided by the council, termlimts, etc.

Further, it does not appear that an individual state agency Snmall Business
Advi sory Council woul d have any accountability to or coordination with the
California Small Business Advocate. It is unclear if the author intended

compl ete autonony for each state agency's Small Busi ness Advi sory Council .

Because of the conplexity of the regulatory actions taken by this
department, an attorney serves as the know edgeabl e contact person for each
regulatory action. This bill would require a backup contact person who is
know edgeabl e about the regulations and their applicability and that is able
to respond to questions and conmmrents directly, without referring the
affected party to another point of contact. It is unclear if the author

i ntended that the contact person or backup be available at all tines or if

t he agency could respond to any requests within a reasonabl e anmount of time.
This requirement may necessitate new attorney positions to provide as
backup.

Techni cal Consi derati on
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Under Governnment Code sections 8850 through 8850.6, current state |aw
requires that the California Small Business Advocate be established in the
Trade and Commerce Agency, specifies duties, and defines terns. This bill
under Governnent Code sections 15334.5 through 15334.8, creates the Ofice
of Smal| Business Advocate in the Trade and Commerce Agency. Thus, this
bill would be in conflict with current law as it relates to the Advocate.
The author may wi sh to consider repealing the current law so that this bil
woul d carry out his intent.

FI SCAL | MPACT

BOARD

Departnental Costs

Departnental costs are difficult to determ ne wi thout resolution of the
i npl ement ati on consideration pertaining the contact person backup. The
projected costs could range frominsignificant to noderate.

Tax Revenue Esti mate

This bill would not inpact the departnment’s collection of state incone tax
revenue.

POSI T1 ON

Pendi ng.



